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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. dliftor Clark and Miched Barnes were indicted for armed robbery by the grand jury in Forrest
County, Mississippi. Clark wastried and convicted of armed robbery pursuant to Miss Code Ann. § 97-
3-79 (Rev. 2000). Although thejury found Clark guilty of armed robbery, it was unableto reech averdict
& to his sentence, and the court sentenced Clark to serve 54 years in the cugtody of the Missssppi
Department of Corrections.

FACTS



2. On September 7, 2002, an armed robbery was committed a an Amoco Food Store in
Hattiesburg, Missssppi. Two men entered the Amoco and demanded money from thetwo derks. Both
mer were wearing camouflage shirts, and they tied red rags on thar faces for concedment. The
dgnificantly taller of the two mer was armed with apisal. After collecting gpproximetely $186 from the
cerks, the two men fled the Sore on foot. The entire incident was cgptured on video by the sore's

survelllance sysem. Clifton Clark and Miched Barneswere arrested and later indiicted for armed robbery.

18. At Clak'strid, the State cdled severd witnessss to tedify againg Clark. Those witnesses
induded: the two derks manning the sore a the time of the robbery; two palice officers; a patron of the
Amoco who was pumping ges a thetime of the night of the robbery; Clark’ s former roommate; Clark’s
former girlfriend; and hisaccompliceto the crime-Michad Barnes: With theexception of Michad Barmes,
each witness gave testimony of the crime which was recorded by the court.

4.  Barnes refused to tedtify to anything concerning the Amoco robbery, even after the trid judge
ordered him to do so. However, he did give a Satement to Detective Sergeant Rusty Keys of the
Hattiesburc Police Department regarding the Amoco armed robbery. Thisstatement induded awaiver of
Barnes s Miranda rights and an account of the activities or thenight of therobbery. Barnes ssatement
implicated Clark as the gunmean during the Amoco robbery. Thisstatement wassigned by Michad Banes
and Detective Sergeant Rugty Keys. In spite of this Satement, Barnes refused to testify againg Clark.
Detective Keys tedified thet Barnes confessed to him thet he was éraid for hislife

1.  Banes daed tha the reason he gave the datement was that he “was given the impresson that
[Clak] turned [him] in, and [he] wastrying to shoot back a him.” In addition, Barnes contends thet he

asked for an atorney anumber of times and Detective Keys coerced him into making a Satement.



6.  Since Barneswould not tetify, the State damed thet hewas an unavailable witnessunder therules
of evidence and hearsay exception. Therefore, the State caled Detective Keys to the sand to read
Barnes s datement into evidence. Defense counsd obyjected to the statement being reed into the record
because it deprived Clark of the opportunity to cross-examine Barnes. Neverthdess, the court dlowed
the Satement to be reed into the record.

7.  Clak tedified on hisown behdf that he had been a home on the night of the robbery. He stated
thet Barnes showed up a his house around the time thét the ten o' dock news began. He tedtified that
Barnes was “red jittery and nervous and wanted to wetch the news” Clark said that he and Barnes
watched anewsgtory about the Amoco robbery. Whilehenever directly implicated himsdlf intherobbery,
Barnes“kind of hinted around” such thet Clark “kind of got the - kind of figured this” Clark spedificaly
denied robbing the sore,

18.  Mandy Weathers, Clark’ sroommeate a thetime, testified a trid that Clark and Barnescameinto
her room the night of the Amoco robbery. She dso testified that Clark and Barnes switched thetdevision
channd to the evening news and admitted to robhing the store with the gun that Clark hed givento her a
couple of daysbefore. Wegthers went further gating that Barnes hed threatened her with a handgun for
Sgning a datement againg him and on a subseguent occasion offered her money for her slence

9. Laosha Farley, Clak' s girlfriend at the time, tetified at trid that she had seen the video of the
robbery and determined thet the gunman’s build and manneriams were those of Clifton Clark.
Furthermore, Fairley acknowledged that her suspicionswere confirmed when she asked Clark point blank
if he had committed the robbery and he answvered in the affirmative

DISCUSSION



110. Clark raises two issues in this apped. The firs is whether Clark was deprived of his Sixth
Amendman right to confront and crass-examine awitness once the Forrest County Circuit Court admitted
into evidence, over objection, Barnes's atement after Barnes refused to tedtify.  Additiondly, Clark
contends that the trid court compounded it error in admitting Barnes s Satement by refusing Clark’ stwo
requested limiting ingructions
11. Thedandard of review this Court uses regarding admissior or exdusion of evidence istheabuse
of discretion gandard. Herring v. Poirrier, 797 So. 2d 797, 804 (Miss. 2000). “Thetrid judgeis
empowered with the discretion to condder and to decide what evidence is admissible, and unless this
judidd discretion is so abused asto be prgudicid to the accused, then, the ruling of the lower court must
bedfirmed.” Id.

|. Admission of Barnes's statement
112. Clak isguaranteed theright to cross-examine Barnes by our federd and state condtitutions. U.S.
Cong. amend. VI; Miss Cond. at. 3, § 26. Since Barnes refused totedtify & trid and hissatement was
neverthdessread into therecord by Officer Keys, thisCourt must determinewhether Clark’ scondtitutiond
right was violaed. The United States Supreme Court has recently ruled that “the Sxth Amendment
demands what the common law required:  unavallability and a prior opportunity for cross-examination.”
Crawford v. Washington, 541 U.S. _ , 124 S. Ct. 1354, 1374, 158 L. Ed. 2d 177 (2004).
113. InCrawford, the Sate tried the petitioner for assault and the attempted murder of aman who
dlegadly tried to rgpe hiswife. 124 S, Ct. a 1356. At trid the State was dlowed to introduce a
Satement, made by the petitioner’ s wife to the authorities, over an objection by the petitioner that the
datement wasin violation of his Sixth Amendment right to confront witnessess egaing him. 1d. at 1357.
The datement was evidence contrary to the petitioner’ s contention thet the stabbing was in saf-defense.
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Id. a 1355. The wife of the petitioner did not tedtify a trid due to the Staie's maritd privilege |d.
Further, the satement was admitted a trid because the satement was deemed rdiablein accordance with

the United States Supreme Court decisonin Ohio v. Roberts, 448U.S.56, 100 S. Ct. 2531, 65L. Ed.
2d 597 (1980). In Roberts the Supreme Court explained thet:

when ahearsay dedarant is not present for cross-examination a trid, the Confrontation
Clause normdly requires a showing that he is unavalable. Even then, his datement is
admissble only if it bearsadequate indiciadf rdiability.” Rdiability can beinferred without
morein acae where the evidence fdlswithin afirmly rooted hearsay exception. In other
cases, the evidence must be excluded, a least dosent a showing of particularized
guarantees of trusworthiness.

Id. a 66, 100 S. Ct. a 2539 (footnote omitted).
14. Thisyear in Crawford the Supreme Court abrogated Roberts by halding:

Wheretetimonid evidenceisa issue, however, the Sxth Amendment demandswheat the
common law required: unavalability and aprior opportunity for cross-examination. We
leave for ancther day any effort to ol out a comprehensive definition of “testimonid.”
Whatever dsetheterm covers, it gopliesat aminimum to prior tesimony at aprdiminary
hearing, before agrand jury, or & aformer trid; and to police interrogations . . .

Inthis case, the Sate admitted Sylvids [the wife'd tesimonid Satement agangt
petitioner, despite the fact that he had no opportunity to cross-examine her. That doneis
auffident to meke out aviolaion of the Sxth Amendment. Roberts notwithganding, we
dedineto mine the record in search of indida of rdiability. Where tesimonid Satements
ared issue theonly indicdum of rdidhility sufficent to stisfy condiitutiond demandsisthe
one the Condtitution actudly prescribes: confrontation.

Crawford, 124 S. Ct. a 1374 (footnote omitted).

115. InCrawford, thedefendant’ swifedearly gaveatesimonia Satement to the policeregarding her
husband's dleged crime. Subsequently, a tape of her datement was played at trid over objection by
defense counsd. Due to the State' s martid privilege, there was no prior opportunity for the defense to

cross-examine her. The United States Supreme Court reasoned that thetestimonid satement given by the



wifewas barred dueto alack of a prior opportunity for cross-examinaion regardiess of the rdighility of
the tedimonid Satement. Id. at 1374.
16. Smilaly, Clark’ saccomplice, Barnes, unquestionably gaveatesimonid satement to Officer Rusty
Keys regarding the armed robbery of the Amoco. Although Barnes initidly took the sand & trid, he
promptly informed thetrid court that hewould not testify. After ddiberation by thetrid court, Officer Keys
wasdlowed to read Barnes sstatement to thejury in spite of Clark’ soljection. Consequently, Clark was
not afforded an opportunity to cross-examine Banes: Thisisthe vary kind of violaion thet Crawford
seeks to abalish. Therefore, the trid court erred in admitting Barnes testimonid datement where and
Clark lacked an opportunity for cross-examination of Barnes.
717. InBruton v. United States, 391 U.S. 123,88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968), the
United States Supreme Court conddered facts whichwere Smilar to those present in the case subjudice.
In Bruton, the accomplice, Evans, gave two confessons to authorities regarding the armed robbery he
and Bruton committed. 1d. at 124, 88 S. Ct. at 1621. Oneof Evans sdatementsdirectly named Bruton
asan accompliceto therobbery. 1d. Both Satements were admitted & trid, but Evans did not teke the
dand. 1d. & 128,838 S. Ct. & 1623. The United States Supreme Court held that the lack of cross-
examinaion was avidation of the Confrontation Clause of the Sixth Amendment. 1d. at 126, 88 S. Ct.
a 1622.
118.  Eight years &fter Bruton was decided, this Court announced the following procedurd rule
[1Tn such cases, the prasecution should nat offer, and the trid judge should not admit, in
evidence, incriminating Satements of a.co-defendant (implicating the defendant) during the
dae s case-in-chief, anceit could not be known whether the co-defendant would testify

diter the state rested.

Brown v. State, 340 So.2d 718, 721 (Miss. 1976).



119.  Havingfound that the admisson of Barnes s datement was error, we must now condder whether
thet error is sufficient to require reversd. The United States Supreme Court has explicitly “reect[ed)] the
notion that aBruton error can never be harmiess. ‘[A] defendant is entitled to afair trid but not a
perfect one’ for there are no pefect trids” Brown v. United States, 441 U.S. 223, 231-32, 93 S. Ct.
1565, 1570, 36 L. Ed. 2d 208 (1973) (emphadgs added). That is, the Conditution doesnot guerantee a
perfect trid, but it does entitle adefendant in acrimind caseto afar trid. Delawarev. Van Arsdall,
475 U.S. 673, 681, 106 S. Ct. 1431, 1436, 89 L. Ed. 2d 674 (1986). A Bruton aror is harmless
“where the tesimony erroneoudy admitted was merdy cumulative of other overwhdming and largdy
uncontroverted evidence properly beforethejury.” Brown, 411 U.S. at 231.

920. Inthepresent case, Clark’s accomplice, Barnes, made a confession to Detective Keys. Barnes
then refusad to tedtify at trid. Thetrid court dlowed the State to cal Keysto the sand o he could reed
Banes confesson into the record. The Satement was admitted in pite of the fact that the Clark had no
opportunity to cross-examine Barnes.

721. Clak contends that this circumdiance condtitutes reversble error snce Barnes was a principd
witnessand therewas no opportunity to cross-examinehim. The State concedesthat therewasaviolation
of the Confrontation Clause when the dircuit court dlowed Barnes s Satement to be read into the record
by Sergeant Keys. However, the State dams thet this error is harmless and does not require reversd.
The Siate contends that Barnes was not avital witness

22. Asdaed, supra the evidence presented by the Stateind uded the Satement Michad Barnesgave
regarding therobbery. In hissatement, Banes said that he and Clark wereriding around in hiscar. They
werejoking around about robbing ahouse. They then decidedtorob adore. He sated that they changed
cdothes and waked through the woods to the Sore. They saw a patron pumping gas outsde but went in
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ayway. Hedaed that it was Clark who held the gun on the cashier and demanded themoney. According
to Barnes, it was Clark’ sideato rob the store.

123.  Moreover, two Amoco employesswho were on duty when the robbery occurred tedtified for the
Sae. Pam Thornton, acashier, could nat pogtively identify Clark. However, she dated thet one of the
mens eyes looked like Miched Barnes s who was aregular cusomer of the Sore. Likewise, Theresa
Robbins could nat identify Clark as one of the robbers

124. Dewayne Creighton testified that he saw the robbery from outdde the dore. He Sated that two
men entered the Amoco store and one of them, the taller man, began to point agun a the derk. He hed
never seen the men before and could not identify them at trid.

125. Mandy Wesathers, Clark’ sroommate & thetime of the robbery, sated that Clark admitted to her
thet it was he and Barnes that robbed the Amoco. In addition, Weethers tetified thet, on a separate
occason dter the robbery, Clark offered her money if she would not testify againgt him.

126. Likewise Clak’sgirlfriend a thetimeof therobbery, LatoshaFairley, testified that Clark admitted
to her that he had committed the Amoco robbery. Fairley viewed the sor€ s surveillance video of the
robbery. She recognized Clark’s actions; build, and body language; therefore, she identified him even
though hisface was concedled. The surveillance tgpe of the robbery, as narrated by Officer Keysduring
the trid, demondrates that two men with masks, the same height as Clark and Barnes, were the culprits
of the Amoco robbery.  In addition, the tgpeshowsthetdler of thetwo men (Clark), asthegunman. The
video demondtrated that the gunman was widding the samekind of gun Clark hed teken from Weathers s
house. According to Wegthers, Clark hed given her apigal for dlowing himto live in her house and theat

pigtal was the same type of gun used in the robbery.



127. However, wefind that a Bruton violation has occurred as areault of Clark’ singhility to cross
examineBanes. Likethe accomplicein Bruton, Barnes gave agaement to the palicethat incriminated
his accomplice and co-defendant. Barnes did not testify at trid, but his Satement was neverthdess read
tothejury. Therefore, admitting this Satement conditutesaBruton violaion. However, after takinginto
account the wedth of evidence againg Clark, particulaly the tesimony of his roommeate and former
girlfriend, we condude that the violaion was hamless eror.
128. Inaddition, aBrown error occurred & trid. Barnes s satement was admitted during the State' s
caxin-chief. Therewasnoway to know whether Barneswould testify. Barnes subsequently refused to
tedify. Moreover, the co-defendants statements did not interlock - Clark did not give agatement tothe
police. Neverthdess, the two didn't “tel the same dory,” as evidenced by Clark’s specific denid of
culpability when he testified on hisown behdlf. Barnes s datement isrank podt-arrest finger pointing, the
sort of dedaration mogt in need of in-court confrontation to assure rdigbility. Neverthdess even after
exduding Barnes s datement, we cond ude thet the overwheming evidence opposing Clark demondrates
thet this error was harmless
129. “ThisCourt hashdd that even e@rorsinvalving aviolation of an accusad scongtitutiond rights may
be deemed harmless beyond a reasonable doubt where the weight of the evidence againg the accused is
ovawhdming” Riddley v. State, 777 So. 2d 31, 35 (Miss. 2000), citing Kircher v. State, 753 So.
2d 1017, 1027 (Miss 1999). Additiondly, the United States Supreme Court has conduded that:
[w]ehold thet the congtitutiondity improper denid of adefendant’ sopportunity toimpeach
a witness for bias, like other confrontation clause erors, is subject to Chapman
harmless-eror andyss. . . Whether such an error isharmlessin aparticular case depends
uponahog of factors dl readily accessibleto reviewing courts. Thesefactorsindudethe

importance of thewitness testimony in the prosecution’ s case, whether thetestimony was
cumuldive the presence or aosence of evidence corroborating or contradicting the



testimony of the witness on materid points, the extent of cross-examingtion otherwise
permitted, and, of course, the overd| srength of the prosecution’s case.

Van Arsdall, 475 U.S. a 684, 106 S. Ct. at 1438.

130. Thefact that thetrid court dlowed Barnes sstatement to beread into evidence conditutesaplan
Sxth Amendment vidlaion, under Crawford. Despite thiserror, in addition to other damaging evidence
there was direct tesimony a trid by two witnesses thet Clark had confessed to committing the Amoco
robbery. Therefore, due to the overwheming weght of the evidence, we condude beyond areasongble
doubt thet the violation of the Confrontation Clause was harmless error by the trid court.

131.  With repect to the Bruton error, Barnes s datement was not cumulative of other ovewheming
evidenceagang Clak. Infact, Baneswasthe only eyewitnesswho could pogtively identify Clark asone
of the perpetraors. Moreover, this erroneoudy admitted statement was not uncontroverted. In spite of
the fact that Clark testified thet he had absolutdly nothing to do with the robbery, spedificdly refuting
Barnes s datement, the weight of the evidence in the record againg him is so overwheming thet the
Bruton eror is harmless beyond a reasonable doulbt.

132. Likewise theBrown eror washarmless Thetrid court admitted the Satement eventhough there
wasnoway of knowing whether Barneswould tedify, whichisaplanvidaion of theBrown rule. Infact,
dl of Barnes sactionsat thetrid indicated that hewouldnot tedify. It wasnever edablished that Barnes's
Satement wastrusworthy. However, given the overwheming evidencein therecord, especidly thedirect
tesimony given by LatoshaFairley and Mandy Wegthers, is o overwhe ming reeding Barnes ssatement
into the record at trid iswas harmless error beyond a reasonable doulbt.

Il. Refusal of limiting instructions
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133.  Sincetheadmisson of Michad Barnes sstatement washarmlesserror, any error by thetrid court

inrefusng to givethereguested limiting indructionsregarding thet Satement wes, a most, harmlessaswll.

CONCLUSION
134.  For theforegoing reasons, we affirm the judgment of the Forrest County Circuit Court.
135. CONVICTIONOFARMED ROBBERY AND SENTENCE OF FIFTY-FOUR (54)
YEARSINTHECUSTODY OF THEMISSI SSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.

WALLERAND COBB, P.JJ.,EASLEY,CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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